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Consolidate Chicago Courts 


Illinois’ Draft Constitution Makes One Court of Seven—People May 
Adopt Plan for Appointment of Metropolitan Judges—Supreme 
Court Given Rule-Making and Administrative Power 


On December 12, 1922, Illinois voters 
will adopt or reject the first draft consti- 
tution submitted in over fifty years. The 
work of the convention was begun in Jan- 
uary, 1920, and was completed on third 
reading June 28, 1922. During this long 
period of gestation views concerning the 
judiciary article were markedly developed. 
The draft finally registers a more ad- 
vanced position than has been taken in 
any other constitution. 

The most important change made in the 
proposed constitution is the consolidation 
of all the courts of Cook County into a 
single Circuit Court of complete trial jur- 
isdiction. This consolidated court will 
have seventy-one judges, each possessing 
equal and complete trial jurisdiction as to 
civil and criminal cases, after the terms 
of certain judges shall have expired, as 
explained below. Provision is made for 
the organization of this judicial staff in 
two general divisions, with departments 
and special branches in each division as 
may appear convenient. This part of the 
judiciary article is self-operative. The 
Supreme Court is made responsible for 
the satisfactory operation of this metro- 
politan court. 

The courts thus merged by the constitu- 
tion are: Circuit Court, Superior Court, 
Municipal Court of Chicago, Probate 
Court, Criminal Court, County Court, and 
the City Court of Chicago Heights. There 
are eighty judges in these courts but nine 
of them who, by appointment of the Su- 
preme Court, are sitting in the Appellate 
Court of the First District at the time 
the new constitution takes effect, will be- 
come permanent justices of the new Ap- 
pellate Court. 

Until the end of their terms the thirty- 
six associate judges of the Municipal 
Court of Chicago will be “associate 


judges” of the consolidated court. They 
will possess as such all the jurisdiction 
which they have had with an extension of 
territory to embrace the County of Cook, 
and also jurisdiction in felony cases. The 
jurisdiction withheld from them will be in 
chancery, and in tort cases in which more 
than $1,000 are involved, and their suc- 
cessors in office will be judges of complete 
trial jurisdiction. They will not be eligi- 
ble to appointment to the office of chief 
justice. Their salaries will be the same 
while associate judges that they received 
at the time of taking effect of the new 
constitution, which will be May 7, 1923. 

The foregoing represents the compro- 
mise effected between the various judges 
involved in the consolidation. In 1920 a 
plan was promulgated which created a 
single metropolitan trial court in which 
the judges of the Municipal Court of Chi- 
cago were to be “assistant judges” to ex- 
ercise such jurisdiction and perform such 
services as might be determined by admin- 
istrative orders. This was construed by 
the judges so affected to mean that they 
would be required to give up the great 
volume of important contract litigation, 
the efficient handling of which under re- 
formed procedure had helped to make a 
world-wide reputation for the Municipal 
Court, and would be given only the less 
dignified and onerous work. Ifiasmuch as 
the term “assistant judge” had. no mean- 
ing in law there was no assurance that the 
degradation woulid stop even at this point. 

The protests made by the Municipal 
Court judges, and voiced by Chief Justice 
Olson, caused the early abandonment of 
this plan. In 1921, on first reading, the 
Convention provided for two courts; the 
Circuit Court would consist of all the 
judges of the county except the Municipal 
Court judges, who would be blanketed 
into a District Court to possess complete 
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criminal jurisdiction and civil jurisdic- 
tion in tort and contract cases not exceed- 
ing $2,000. 

First Plan Condemned 


The prospect that such a District Court, 
having all the odious judicial work of 
Cook County on its hands, would inevita- 
bly deteriorate in personnel, and so fail 
to meet the community’s needs in respect 
to the enforcement of law, led to the 
Memorial by the judges of the Municipal 
Court which was published in the last 
proceding number of this Journal. (April, 
1922.) 


The Memorial profoundly influenced 
public and professional opinion and led to 
the creation of an organization of the bar 
known as the Consolidated Courts Com- 
mittee to urge complete unification. This 
Committee published a draft which was 
approved by the three leading bar associa- 
tions of the county. It provided for a 
unification of all the courts mentioned 
above under a single chief justice to be 
named by the Supreme Court and included 
the compromise as to salaries and juris- 
diction already set forth. 


In May, on second reading, this plan 
was substituted for the two court plan, 
but with this change; that there should be 
in the consolidated court a civil and a 
criminal division, each to have a chief 
justice to be designated by the Supreme 
Court. There was no substantial change 
on third reading. 


If the draft constitution is adopted the 
Supreme Court will, before May 7, 1923, 
apportion the judges and associate judges 
to the civil and criminal divisions, and 
designate dhe in each division to be chief 
justice. It will also establish rules under 
which the chief justices will create such 
departments and special branches as may 
appear appropriate. The power to change 
the number of judges in the two fixed 
divisions, and to transfer judges from 
one division to the other, will reside in 
the Supreme Court, but presumably wili 
be exercised by concurrence of the two 
chiefs. 

This is not complete unification for 
there will be two administrative heads. 


The criminal division will probably not 
possess the same moral support from 
judges in other divisions which it would 
receive if it were one of several divisions 
presided over by a single administrative 
head. And yet, in theory every judge of 
the entire court will be subject to as- 
signment to the disagreeable work of the 
criminal branches; there will be oppor- 
tunity for transfers and for apportioning 
the judicial force to the volume of busi- 
ness in the two divisions; and if the two 
administrative heads cannot agree on these 
matters the Supreme Court can act. It is 
in the latter court that unified admin- 
istration is to be achieved. 


While subject to the foregoing criticism 
the plan adopted by the Convention is 
very much better than the plan set forth 
in the draft passed on first reading. It 
creates a metropolitan court which de- 
rives from the great experience in judicial 
administration afforded during the past 
fifteen years in the Municipal Court of 
Chicago. It provides a flexible body of 
judges under expert direction. It does 
away, in theory at least, with judicial 
caste. It depends upon very concise con- 
stitutional terms and will be hampered by 
no involved legislative acts. 

The Plan in Operation 


Presumably the Supreme Court, having 
designated the two chief justices, wiil 
give them great freedom of action as long 
as their functioning is satisfactory. Each 
chief will create such presiding justices 
of departments as he may deem appro- 
priate, and will thus surround himself 
with responsible coadjutors who will be 
constantly in touch with every branch 
court and will share with him the admin- 
istrative responsibilities. If things go 
wrong the Supreme Court can instantly 
wipe out the existing organization by ap- 
pointing a new chief justice for either 
division. ‘he powers and responsibilities 
have the directness of military organiza- 
tion, the Supreme Court assuming the 
role of general staff. 


Jealousy and fear of concentrated 


power probably explains the adoption of 
the plan for dual administration though 
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some persons believed that a separate 
criminal division with its own chief jus- 
tice would function better than one which 
was co-ordinate with other divisions. 

A single clerk’s office for both divisions 
is provided so that one officer will be 
responsible for the large force of clerks 
employed. ; 

The needs of Chicago’s suburbs are 
cared for by providing that the metropoli- 
tan court may hold sessions in any in- 
corporated town in Cook County which 
has a population of 5,000 and maintains 
suitable facilities for holding court with- 
out expense to the county or state. 

Provision is made for the appointment 
of “assistants,” if the Supreme Court so 
authorizes, by the chief justices jointly 
with the consent of a majority of the 
judges. It is presumed that the assistants 
will perform the duties of masters and 
referees. 

Circuit judges throughout the state are 
to be elected, as formerly, for six year 
terms, but in Cook County the voters 
may initiate a special election to vote on 
the proposal that judges shall be appointed 
for six years by the governor from a list 
of at least four names to be submitted by 
the Supreme Court. If this plan is 
adopted there shall be at the end of each 
term a submission to the electorate of 
the question whether the judge shall be 
retired. If not adopted, the proposal shalt 
not be resubmitted for six years. 

This plan appears to exorcise the demon 
politics about as thoroughly as can be done 
unless appointments are made wholly 
within the judicial organization. It would 
at least insure expert selection and long 
tenure to faithful judges, features which 
are now very much sought by the people 
of Cook County. 


Rule-Making Power Conferred 


The new constitution marks a great ad- 
vance also in conferring upon the Su- 
preme Court a wide rule-making power. 
The section reads as follows: 

Sec. 93. The Supreme Court shall have 
exclusive power to prescribe rules of plead- 
ing, practice and procedure in all courts; 
but rules not inconsistent therewith may be 


prescribed respectively by the other courts 
of record. Any rule of court may be set 


aside by the general assembly by a special 
law limited to that purpose. 


This delegation of rule-making power 
is‘ practically the same as that given the 
Supreme Court of Ontario, under which, 
in over forty years, the parliament has 
not once annulled any rule made by the 
court. 

The proposed constitution leaves no 
doubt as to jurisdiction in declaratory 
proceedings, using the following language : 


Sec. 122. Provision may be made by rule 
of the Supreme Court for the bringing of 
actions or proceedings in which a merely 
declaratory judgment or decree or order is 
sought and for authorizing the court to 
make a binding declaration of right whether 
or not any consequential relief may be 
claimed. 


The Supreme Court is also empowered 
to appoint the judges of the Appellate 
Courts in four districts, which at present 
are designated by the Supreme Court from 
the staff of Circuit Court judges. 

The Convention had a hard struggle 
over the demand of Cook County for 
larger representation on the Supreme 
Court of seven than by a single justice, 
as now. The result was a redistricting 
which keeps the number of justices at 
seven, two of whom will be elécted in Cook 
County. 

Outside of Cook County the Cireuit 
Court will remain as formerly, with three 
judges in each circuit. In a few large 
counties the special probate courts are 
merged in the county courts and in a num- 
ber of cities the judges of special city 
courts will become circuit judges. 

The Supreme Court is empowered to 
transfer judges from one Appellate Court 
to another and from one Circuit to an- 
other. This power, if delegated to an in- 
dividual justice, may be exceedingly use- 
ful in equalizing judicial work and pre- 
venting local congestion of dockets. 

J. P. Evils Minimized 

Progressive thought is registered in the 
way the constitution deals with the justice 
of the peace problem. 


Sec. 116. Justices of the peace and con- 
stables outgide of the county of Cook shall 
be elected or appointed in such towns or 
districts, and such justices of the peace 
shall have such uniform jurisdiction, as 
provided by law. They shall receive salar- 
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ies from their respective towns or districts 
to be fixed by the county board. 


The foregoing not only makes the jus- 
tice of the peace amenable to the legisla- 
ture, and subject to extinction, but also 
relieves him of the temptation to encour- 
age litigation in order to make fees. As 
a salaried officer he will be subject to the 
criticism of the county board. 


In Cook County the chief justice of the 
civil division of the Circuit Court shall 
appoint a justice of the peace and con- 
stable for each town to hold for two 
years. This will lead to the selection of 
capable lawyers for this office and rid the 
county of certain scandalous squires who 
have preyed on auto drivers. 





The Judiciary and the Administration of Justice 
In the Province of Ontario 


BY 


The Honorable William Renwick Riddell, LL.D., Etc. 
Justice of the Supreme Court of Ontario 


I feel particularly flattered by the invi- 
tation given me to address the Judicial 
Section of the American Bar Association, 
and equally, if not more so, by the request 
that I should speak of the judiciary of my 
own province. I accept in no missionary 
spirit, but in that of fraternity and com- 
radeship—I do not say or suggest that 
our methods are the better; but I do urge 
that as you and we and all the English- 
speaking peoples are one in essence, one 
in the feeling for justice and law, for the 
determination of rights on principle and 
not by the whim and caprice of judge or 
lord, so each branch of these imperial 
peoples may benefit by the consideration 
of how another has attempted to solve 
problems which are common to all and 
of the success obtained in the endeavor. 

For more than a century our province 
has been permitted to develop its legal 
system in its own way, without interfer- 
ence on the part of the mother country, 
or any other. 

For the two years after its organization, 
the Province of Upper Canada (now On- 
tario) had four Districts, and in each 
District a Court of Common Pleas, with 
full civil jurisdiction in the District. The 
English civil law having been introduced 


1. This address was delivered before the Judicial 
Section of the American Bar Association, at Boston, in 
1919, 


in 1792 by the first Act of the first Parlia- 
ment of the province, it was early deter- 
mined to introduce the English system of 
courts. Accordingly in 1794, an act was 
passed creating a common law court, the 
Court of King’s Bench, with full jurisdic- 
tion, civil and criminal, throughout the 
province and having its seat at the capital. 
That court was in 1837 and 1849 supple- 
mented by a Court of Chancery and in 
1849 by a Court of Common Pleas (with 
the same power and jurisdicton as the 
Court of King’s Bench). ‘These three 
were in 1881 combined with the Court of 
Appeal into a Supreme Court of Judica- 
ture, now the Supreme Court of Ontario, 
with full jurisdiction, legal and equitable, 
civil and criminal. 


The Ontario Bar 


First, however, I shall speak to you of 
the Bar because, according to our system, 
no man can be a Judge of the Supreme 
Court of Ontario unless he has been at 
least ten years at the Bar of Ontario—he 
cannot be a Judge of the inferior courts 
unless he has been a member of the Bar of 
Ontario for at least seven years. In our 


country, no layman tries any case, no mat- 
ter how small—a case involving five cents 
is tried by a Judge who has been ap- 
pointed a Judge by the Government of the 
Dominion of Canada for life, and who has 
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been at least seven years at the Bar of 
Ontario. 

The Bar is a self-governing body: the 
courts do not call to the Bar of Ontario. 
Every five years (at the present time) the 
barristers in Ontario cast a vote for thirty 
men whom they desire to be Benchers, as 
we call them. Those thirty men, together 
with some ez officio members, constitute a 
body corresponding to the senate of a uni- 
versity and in some respects to a board of 
governors. They have entire charge of all 
matters relating to admission to the Bar; 
they built the law school ; they appoint the 
professors, they appoint the .examiners; 
and when a young man or young woman 
has passed the examinations satisfactorily, 
that body calls to the Bar. Then some 
Bencher presents the successful candidate 
to a judge in court, as having been called 
to the Bar by the Law Society of Upper 
Canada; and thereafter he or she must be 
recognized by every judge in the Province 
of Ontario. Since 1797 no court in the 
Providence of Ontario has heard or has 
any power to hear anybody as a counsel or 
barrister unless he has been called to the 
Bar of Ontario by the Law Society of 
Upper Canada. 

In addition to our barristers, we have 
also what are called solicitors, but ours is 
not entirely like the English system. 
Nearly all our barristers are solicitors; 
practically all our solicitors are barristers. 
A young man will study law, and prepare 
himself for the examinations, and then 
when he has passed the proper examina- 
tions he gets a certificate of fitness from 
the Law Society; and upon that being pre- 
sented to the court, the court admits him 
as a solicitor or, as you would call it, an 
attorney. ‘ 

The Law Society of Upper Canada has 
full jurisdiction in the way of discipline 
over all members of the Bar; and it is 
exercised very freely—so that I may say, 
without undue self-laudation, we have a 
very respectable Bar in the Province of 
Ontario. 


Ontario’s Unified Court 


Now, as to the Bench. As at present 
constituted, we have one supreme court, 
the Supreme Court of Ontario, which has 


full jurisdiction, criminal and civil, equit- 
able and legal, over all classes of cases, 
from the most trifling crime to the most 
serious crime, and from the most trivial 
civil claim to the most important. In 
practice the inferior crimes, practically all 
except those which are punishable with 
death—this statement is not literally ac- 
curate, but is substantially so—are tried 
by the inferior courts and, similarly, any 
civil case involving up to say five hundred 
dollars, is brought, as a rule, in one of the 
inferior courts. 

Each county or union of counties has its 
own County Court of limited civil juris- 
diction; and it has its own Court of Gen- 
eral Sessions of the Peace of criminal 
jurisdiction. And then there are Division 
Courts corresponding to your magistrates’ 
courts in the United States, which deal 
with cases running up to $100. These 
are presided over by county court judges. 

All appeals go to a branch of the Su- 
preme Court of Ontario. The Supreme 
Court of the Province of Ontario has two 
branches—one is the High Court Division, 
a trial branch for the hearing and trial of 
cases; the other is the Appellate Division, 
which hears all appeals. But every judge 
of the Supreme Court has the same power 
and jurisdiction as any other; any judge 
may try legal or equitable issues, civil or 
criminal cases or sit on the hearing of an 
appeal from any judicial brother. An 
Appellate Court consists normally of five 
members, but four constitute a quorum 
(except in criminal appeals). We have 
only one Court of Appeal for the Province 
of Ontario. From the Court of Appeal 
of the Province of Ontario a very few 
cases are taken to the Supreme Court of 
Canada, and a smaller number of cases, 
perhaps not one per cent, taken over to 
the Privy Council in England — cases 
small in number, although important in 
substance. 

The practice in the Division Court is 
very simple indeed. It is laid down by a 
Board of County Court Judges, subject 
to the supervision of the Supreme Court 
Judges. The practice in the County 
Courts is, mutatis mutandis, the same as 
the practice in the Supreme Court. Ac- 








8 JOURNAL OF THE 


cordingly the Justices of the Supreme 
Court have practical jurisdiction over all 
the practice in the courts of the Province 
of Ontario in civil cases. In criminal 
cases, the Dominion Parliament lays down 
the practice, and it is exceedingly simple 
in every particular. Hereinafter I shall 
speak of this in more detail. 


Rule-Making Power 


Let me speak first of the practice in 
civil matters. While in early days the 
legislature occasionally passed practice 
statutes of more or less significance, even 
then the rules and practice were largely 
in the hands of the judges themselves. 
For nearly forty years the legislature has 
not interfered, but left them wholly to the 
judiciary. 

Speaking from observation and some 
experience, I would say that the plan of 
allowing the judges full control over the 
practice of the courts works admirably. 
It is flexible, easily altered or adjusted to 
meet new conditions and eminently con- 
ducive to speedy justice. If a rule works 
badly it can be changed without delay; 
if an exigency arises it can be met at once. 

Again speaking from observance and 
experience, the end and aim of the rules 
of practice have been to give every litigant 
his rights irrespective of slips and mis- 
takes, and dependent wholly upon the 
facts of each case without regard to tech- 
nicality, or to legal astuteness or cunning. 
We do not regard the courts as merely a 
forum for the academic discussion of 
abstruse principles or simply a machinery 
for elaborating a complete or logical and 
advanced theory of law, but as a business 
institution to give the people seeking their 
aid the rights which facts entitle them to, 
and that with a minimum of time and 
money. We are a poor and a busy people, 
we cannot afford to waste either time or 
money. 


Civil Practice 


In civil cases in the Supreme Court and 
the County Court, there are two ways of 
bringing a matter before the court for 
adjudication. One is by what we call an 
Originating Notice. That is where the 
rights of parties depend upon a will or a 


contract, or any document in writing. In 
that case, instead of issuing a writ of sum- 
mons according to the regular practice, 
some person interested in the determina- 
tion of that question serves a notice of mo- 
tion upon the other parties interested and 
moves it before a judge sitting in Court; 
the judges sit in court practically con- 
tinuously, so that there is no difficulty in 
determining without delay the rights of 
parties under such a document. This 
proceeding may be taken before any dis- 
pute has arisen concerning the writing in 
order to prevent any future difficulty. | 
read the rules: 


600. The executors or administrators of 
a deceased person or any of them, and the 
trustees under any deed or instrument or 
any of them, or any person claiming to be 
interested in the relief sought as creditor, 
devisee, legatee, next-of-kin or heir-at-law 
of a deceased person, or as cestui que trust 
under the trusts of any deed or instrument, 
or as claiming by assignment or otherwise 
under any such creditor or other person 
as aforesaid, may apply by originating no- 
tice for the determination without an ad- 
ministration of the estate or trust of any 
of the following questions or matters: 

(a) <Any question affecting the rights or 
interests of the person claiming to be cred- 
itor, devisee, legatee, next-of-kin or heir-at- 
law, or cestui que trust. 

(b) The ascertainment of any class of 
creditors, legatees, devisees, next-of-kin or 
others. 

(c) The furnishing of any particular ac- 
counts by the executors or administrators 
or trustees and the vouching (where. neces- 
sary) of such accounts. 

(d) The payment into the court of any 
money in the hands of the executors or 
administrators or trustees. 

(e) Directing the executors or admin- 
istrators or trustees to do or abstain from 
doing any particular act in their character 
as such executors or administrators or 
trustees. 

(f{) The approval of any sale, purchase. 
compromise or other transaction. 

(g) The opinion, advice or direction of 
a judge pursuant to the Trustee Act. 

(h) The determination of any question 
arising in the administration of the estate 
or trust. 

(i) The fixing of the compensation of any 
executor, administrator or trustee. 

603. (1) Where any person claims to be 
the owner of the land, but does not desire 
to have his title thereto quieted under the 
Quieting Titles Act, he may have any par- 
ticular question which would arise upon an 
application to have his title quieted deter- 
mined upon an originating notice. 

604. Where the rights of any person de- 
pend upon the construction of any deed, 
will or other instrument, he may apply by 
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originating notice, upon notice to all per- 
sons concerned, to have his rights declared 
and determined. 


605. (1) Where the rights of the parties 
depend: . 

(a) Upon the construction of any con- 
tract or agreement and there are no ma- 
terial facts in dispute. 

(b) Upon undisputed facts 
proper inference from such facts. 

Such rights may be determined upon 
originating notice. 

(2) A contract or agreement may be 
construed before there has been a breach 
thereof. 

Where the motion is heard by the Judge, 
Rule 606 directs as follows: 

606. (1) The Judge may summarily dis- 
pose of the questions arising on an originat- 
ing notice and give such judgment as the 
nature of the case may require, or may give 
such directions as he may think proper for 
the trial of any questions arising upon the 
application. 

(2) <Any special direction, touching the 
carriage or execution of the judgment or 
order or the service thereof upon persons 
not parties may be given as may be deemed 
proper. 


A very great many contested and con- 
tentious questions are thus disposed of. 

But the regular way of getting a matter 
‘before the court is by the issue of a writ 
of summons. This writ of summons is 
issued by the plaintiff or plaintiffs, as the 
case may be, and served upon those against 
whom a claim is made, the writ being en- 


and the 


dorsed with the cause of action. We have 
two kinds of endorsements. One kind, 
the special endorsement, is employed 


where the plaintiff seeks to recover a debt 
or liquidated damages in money and in a 
few other cases. 

Rule 33 provides as follows: 


33. (1) The writ of summons may, at 
the option of the plaintiff, be specially in- 
dorsed with a statement of his claim, where 
the plaintiff seeks to recover a debt or 
liquidated demand in money (with or with- 
out interest, and whether the interest be 
payable by way of damages or otherwise), 
arising: 

(a) ‘Upon a contract, express or implied 
(as for instance on a bill of exchange, prom- 
issory note, cheque, or other simple contract 
debt); or 

(b) On a bond or contract under seal 
for payment of a liquidated demand; or 

(c) On a statute where the amount 
sought to be recovered is a fixed sum of 
money or in the nature of a debt other than 
a penalty; or 

(d) On a guaranty, whether under seal 
or not, where the claim against the prin- 
cipal is in respect of a debt or liquidated 
demand; or 


(e) On a trust: and also 

(f) In actions for the recovery of land 
(with or without a claim for rent or mesne 
profits); and 


(g) In actions for the 
chattels. 


(h) In actions for foreclosure or sale. 

When a writ, being specially endorsed, 
is served upon the defendant, the defend- 
ant, if he wishes to defend, must not only 
file an appearance, but with his appear- 
ance he must file an affidavit setting out 
that he has a good defence on the merits 
and also stating the grounds of his de- 
fence; if these grounds are not sufficient 
they can be struck out and judgment may 
be enteréd forthwith. If the alleged facts 
set out in the affidavit be sufficient to con- 
stitute a defence, then the matter goes 
down to trial, as in other actions; the en- 
dorsement upon the writ and the affidavit 
may, if the plaintiff so desires, constitute 
the pleadings—there is no necessity for 
any more pleadings than these with a spe- 
cially endorsed writ, but the plaintiff 
may, if he prefers, proceed as in other 
cases. 

If the defendant, served with a spe- 
cially endorsed writ, does not enter an ap- 
pearance, final judgment may be entered ; 
if he files an appearance with the proper 
affidavit he may be examined as in other 
actions—the practice of examination will 
be explained later. 

In the case of a mortgage and some 
other particular forms of action, there are 
also special methods of procedure that I 
need not dwell on. 

In an action in which the writ is not 
specially endorsed the defendant enters an 
appearance but he does not put in an affi- 
davit. A statement of Claim is served by 
the plaintiff and in due time a statement 
of defence is served by the defendant. 
These statements of claim are simple 
statements in ordinary language of the 
facts upon which the plaintiff relies to 
entitle him to the judgment which he 
claims—not conclusions of law. So, in 
the statement of defence, the defendant 
sets out the facts upon which he relies to 
constitute a defence to the action, not con- 
clusions of law. If he wishes to admit 
anything stated by the plaintiff he may 
admit it: if he does not admit any state- 


recovery of 
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ment, it is taken as denied (in this dif- 
fering from the English practice). 

When the plaintiff sees the statement of 
defence, he may amend his statement of 
claim or file a reply. The defendant may 
amend his pleading, but no pleading is 
allowed after reply. The defendant may 
also, by way of counterclaim, set up any 
claim he may have against the plaintiff, 
whether sounding in damages or not; but 
the court may strike out the counterclaim 
if it be thought not convenient to try the 
issues at the same time. 

We have also convenient methods of 
trying counterclaims by the defendant 
against the plaintiff and other persons— 
and also a third party proceeding to de- 
termine guaranty, relief over, etc. 

Any party may move to strike out 
pleadings or for judgment on the plead- 
ings, etc., but by reason of the simplicity 
of our pleadings this is not very often 
done. 

Amendments of pleadings are allowed 
almost as of course, at any stage, even in 
the Appellate Division. Our rules in that 
regard are imperative, not permissive — 
“shall” not “may.” 


183. A proceeding shall not be defeated 
by any formal objection, but all necessary 
amendments shall be made, upon proper 
terms as to costs and otherwise, to secure 
the advancement of justice, the determining 
of the real matter in dispute, and the giving 
of judgment according to the very right and 
justice of the case. 

184. Non-compliance with the Rules shall 
not render the writ or any act or proceeding 
void, but the same may be set aside, either 
wholly or in part as irregular, or may be 
amended, or otherwise dealt with, as may 
seem just. 


These amendments may be made in the 
proceedings before trial, they may be made 
at the trial, they may be made in the Ap- 
pellate Division. Over and over again, 
in the Appellate Division in which I have 
the honor to sit, the objection has been 
taken, “The judgment does not follow the 
pleadings,” and the answer made: “Very 
well ; we will amend the pleadings to agree 
with the facts.” There may be other facts 
which would require to be proved under 
the amended pleadings or other evidence 
which a party might desire to adduce. If 
so, we call the witnesses before us in the 
Appellate Division, and have them exam- 


ined there; or sometimes facts are allowed 
to be proved on affidavit. 

If the facts are all before the court, we 
have little care for the pleadings and we 
care nothing for the “state of the record.” 
Everyone will remember the wail of the 
technical judge when amendments were 
suggested — “Think of the state of the 
record.” We care so little about the rec- 
ord that, in a great many cases, the 
amendments which are ordered to be made 
are not made in fact. 

There is some danger in that course 
sometimes, if the case is appealed to the 
Supreme Court of Canada, because the 
Supreme Court of Canada often looks at 
the pleadings rather more strictly than we 
do; I cannot say what is done in the Privy 
Council, because it is thirteen years since 
I practiced there. 

Again sometimes there is a plea of res 
adjudicata; but we have no real difficulty © 
in such a case because, if it is said that 
the judgment pleaded did not proceed 
upon the formal pleadings, but that the 
question that was really tried and disposed 
of was something different, we send for 
the original record and the original plead- 
ings in that action ; and we have the power 
to amend the pleadings at any time. 

I know that sounds very terrible from 
the point of view of the pure lawyer, of 
one who thinks of nothing else but law; 
and indeed if the courts existed solely for 
the purpose of making good lawyers, pure 
lawyers’ law, that might not be a wise 
method of procedure. I contend, how- 
ever, that courts do not exist for the pur- 
pose of making good lawyers any more 
than a hospital exists for the purpose of 
making good doctors. If a medical stu- 
dent can learn to be a good doctor by at- 
tending the clinics in the hospital, well 
and good. In the same way, if a member 
of the bar may become a good lawyer by 
watching the proceedings in a court of 
justice, well and good. But the object 
of the court is to give the litigant his 
rights; and everything else must be sec- 
ondary to that. 

Proceeding now with our action at law. 
Every litigant must as of course, file an 
affidavit, setting out all the documents 
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which he has in his possession, custody or 
control, having any bearing whatever 
upon the matters at issue in the action, or 
which have been in his possession, and 
stating when they were in his possession, 
and what has become of them; and he 
must produce these to the opposite party 
if the opposite party so demands. That 
weehave found helps a very great deal in 
elucidating the facts of an action before 
it comes to trial. 
Discovery 

Then there is another very useful prac- 
tice—a practice which puts an end to at 
least one-third, possibly one-half, of all 
the actions brought. When by the plead- 
ings it has been made manifest what the 
issues are, which are to be tried, either 
party may serve upon the other a subpoena 
requiring him to appear before a Special 
Examiner (who is an officer of the court), 
and submit to examination upon all the 
matters which are to be in issue directly 
or indirectly in the action. The exami- 
nation is taken in shorthand and ex- 
tended ; and it may be used at the trial by 
the person who examines—it cannot, how- 
ever, be used by the person who is exam- 
ined. If he wants to tell anything to the 
jury or the judge, he may go in the wit- 
ness box and tell it. 

That system of compelling parties to 
put their cards upon the table (so to 
speak) has helped wonderfully in dimin- 
ishing the number of actions tried, and 
in simplifying the actions when they are 
tried. The admissions of the defendant 
on the examination for discovery are put 
in and that will perhaps reduce the mat- 
ters in issue down to one or two simple 
facts; whereas otherwise, there might have 
been many facts to be proved. 

In not a few cases the admissions of one 
or the other party show that there is no 
defence or no legal cause of action, as the 
case may be: the party conceiving himself 
entitled to judgment on admissions may 
move before a judge in court for such 
judgment as he thinks he is entitled to. 

Now, suppose the pleadings are com- 
plete and the case is to be tried, when and 
how is it to be tried? 

The judges of the Supreme Court, every 
six months, lay down circuits for each of 





the judges in the High Court Division. 
Each county or union of counties has a 
county town, in which a court for the 
trial of actions is held, twice, four times, 
six times, eight times a year, according 
to the amount of business which is to be 
done. Some of the sittings are non-jury 
sittings, for the trial of actions without a 
jury. Others are jury sittings at-which 
actions are tried by jury, and also actions 
without jury. 

Let me premise my subsequent state- 
ments by saying that we have no Constitu- 
tional Limitations in the Province of On- 
tario. The very word “constitution” means 
something different in the United States 
from what it means in Canadian or Brit- 
ish nomenclature. With you the “Consti- 
tution” is a written document, containing 
so many sentences, words and letters: 
every man may read it, it is written and 
Litera scripta manet. With us, the con- 
stitution means something quite different. 
The Constitution of Canada is the consti- 
tution of the British Empire, of the 
mother country, of England ; it is the body 
of principles more or less well defined, 
upon which the people believe they should 
be governed. It is not something in black 
and white—you can talk about it, write 
about it, argue about it—but it is not a 
document for interpretation by court or 
lawyer. With you, to say that anything 
is “unconstitutional” is to say that it is 
illegal, however wise and beneficial: with 
us, to say anything is “unconstitutional” 
is to say that it is legal, legally binding, 
but unwise and improper. 

Since we have no Constitutional Limi- 
tations, we can govern ourselves and do 
govern ourselves without any more regard 
to the “wisdom of the ancestors” than we 
think it deserves. And the legislature 
many years ago, passed an act placing it 
in most cases entirely in the hands of the 
judge whether a case should be tried with 
or without a jury. 

Now, that sounds appalling! Think of 
that “Palladium of Liberty,” the jury, be- 
ing swept out of existence by the ruthless 
hand of a judge appointed for life, for 


whom the people cannot even vote, and 


whom they cannot displace—we have no 
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recall in our country. This is what hap- 
pens : 
Court Controls Jury 

A party who wishes his case tried by a 
jury files a jury notice—the other side 
may move to strike it out. It will be 
struck out in Chambers, if the judge sit- 
ting in Chambers thinks it is a case that 
ought not to be tried by a jury upon the 
face of it. Usually, however, a different 
course is pursued and the matter is left 
to the tridl judge: I go circuit, say, as | 
have done many times, and hope to do 
again. The Records containing the plead- 
ings are laid before me; I go through the 
records one by one, and determine which, 
if any, of the cases for which a jury is 
asked should really be tried with a jury. 
Counsel may be heard; and, as a rule, in 
a very few minutes we have determined 
in which cases a jury is proper. In all 
the other cases the jury notices are struck 
out, and they are placed at the end of the 
list, with the cases to be tried without a 
jury. (This applies only to civil cases.) 

There are still a very few cases where 
a party has the right of trial by jury. 

Moreover, the judges have the power 
to strike out a jury at any stage in the 
case, until such time as the verdict of the 
jury has been accepted. 


And, notwithstanding what may have 
been done by any other judge in the way 
of striking out a jury notice, and notwith- 
standing what the parties may desire, the 
trial judge may try any case with a jury 
which he thinks should be so tried. 

There have been very strong grounds 
urged for the retention of the jury trial. 
Such a method is doubtless good in some 
eases. I cannot, however, agree with 
Thomas Jefferson in his view that cases 
ought to be tried by a jury in order to 
teach the juries and, therefore, the people 
at large, law. I do not think that the 
court is a place for teaching law at all. 
More than that, in 999 cases out of a thou- 
sand, in matters which actually arise in 
the life of a juryman, he does not need 
any law, or any rule of guidance except 
plain common sense and common honesty. 


Such a knowledge of law as he can acquire 
by trying a case as a juryman, does not 
help the ordinary individual very much. 

Moreover, I protest against teaching 
jurors or the body of the people anything 
at the expense of two litigants. It might 
be just if the country should pay the ex- 
pense of the litigants and the lawyers; if 
business schools of that kind are needed 
they ought to be kept by the people, and 
not paid for by the litigants. 

There are other objections against our 
system which might be urged. It may be 
that the people of a country have not come 
to that state in evolution or devolution, 
which ever you like—I am not concerned 
with the words—I mean such a state of 
sentiment as that they will approve of the 
trial of most cases by judges instead of 
by juries. There are some states, there 
are some places, Populist and otherwise, 
in which the people think they ought to 
have their cases tried by a jury, even 
though they are not or may not be tried 
so well by a jury. Now, if the people are 
not satisfied to have cases tried by a judge 
instead of by a jury, they ought to have 
them tried by a jury. The most impor- 
tant thing is to do justice and right be- 
tween man and man, to do right and to do 
justice according to law. There is, how- 
ever, the second thing, and not very far 
behind this in importance, which is that 
the parties shall believe they are getting 
justice ; they shall believe that their case 
is being properly tried; they shall believe 
that justice has been done; they shall leave 
the court satisfied that such is the case— 
placalt, as Lord Finlay put it this morn- 
ing. 

Our people in Ontario have, through a 
course of evolution, come to the view that, 
after all, a jury is not necessary in most 
cases; they have come very much to the 
mind of the French-Canadians who, 
shortly after the conquest by British of 
our beautiful country in 1759-60, were 
never tired of expressing their wonder 
that their business-like, common-sense, 
fellow-colonist, the Englishman, preferred 
to leave his rights to the determination of 
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tailors and shoemakers rather than to 
that of his judges. 
Special Findings 

Even if a case is tried by a jury, in not 
one case in ten—I am quite within the 
mark—is the jury allowed to give a gen- 
eral verdict. What we do is this: We 
write out questions for them to answer 
in writing, as to the facts upon which we 
conceive the determination of the action 
will rest. For instance, in a negligence 
action, it would run something like this: 
1. Was the accident in question caused by 
the negligence of the defendant? 2. If so, 
what was the negligence? Write out care- 
fully and fully every act of negligence of 
which you find the defendant guilty, 
which caused or assisted to cause the acci- 
dent. 
of the defendant, could the plaintiff by 
the exercise of reasonable care have 
avoided the accident? And then there 
may in some cases be a number of other 
questions; and in any case the jury find 
damages. A jury is not allowed to give 
a general verdict—they have nothing to 
do with the costs—they answer the ques- 
tions put to them and these only. The 
judge accepts the findings of fact and 
enters the judgment which the answers 
to these questions entitled the parties to— 
i. e., not according to his own view of 
the facts, but according to the facts as 
found by the jury. If the judge is not 
satisfied with the finding of the jury, 
he has no power to order a new trial; 
an appeal must be made to the Appel- 
late Division. Sometimes the findings 
of a jury are so outrageous that they 
ought not to be allowed to stand; but the 
trial judge has no power to set them 
aside; that is one of the functions of the 
Appellate Division. 

The result is there is not one case in 
one hundred in which there is a general 
verdict by a jury, except in cases of 
slander or something of that sort. 

The percentage of cases tried by a jury 
is constantly diminishing—the last time 
I had occasion to look into the matter at 
all closely, I found that about 20 per cent 
were so tried in the Supreme Court, about 


3. Notwithstanding the negligence - 


15 per cent in the County Court and not 
one-fifth of one per cent in the Division 
Court. While technically there is an ap- 
peal from the action of a trial judge in 
striking out the jury, I have, in more 
than thirty years’ experience, known of 
only two appeals being actually taken on 
this ground, both of them unsuccessful— 
I know of one case, however, in which an 
appeal taken on other grounds succeeded, 
and the Appellate Court directed the jury 
notice to be restored. 


In an address before the Illinois Bar 
Association, May 28, 1914, I used the fol- 
lowing language in reference to our prac- 
tice: 

“The saving of time —and wind — is 
enormous. The opening and closing 
speeches of counsel to the jury and the 
charge of the judge are done away with; 
in argument there are very few judges 
who care to be addressed like a public 
meeting and quite as few who are influ- 
enced by mere oratory—all indeed must 
ex officio be patient with the tedious and 
suffer fools gladly. Vehement assertion, 
gross personal attacks on witnesses or par- 
ties, invective, appeal to the lower part of 
our nature, are all at a discount; and in 
most cases justice is better attained, rights 
according to law are better ensured. More- 
over, during the course of a trial a very 
great deal of time is not uncommonly 
wasted in petty objections to evidence, in 
dwelling upon minor and almost irrele- 
vant matters which may influence the jury, 
wearisome cross-examination and reiter- 
ation, ete., all of which are minimized be- 
fore a judge.” 

Simple Court Organization 


As regards appeals, we have not two 
courts, as you have in most of your states. 
Our Supreme Court of Ontario is, in one 
of its Divisions, the Trial Court, and in 
the other of its Divisions, the Appellate 
Court; and any one of the judges of the 
Supreme Court may sit in either Division. 
Today a judge may be sitting in the Ap- 
pellate Court—presiding, for that matter, 
in the Appellate Court; tomorrow he may 
be trying a damage action, and the next 
day a murder action. Any judge, whether 
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chief or puisne justice of the Supreme 
Court, has precisely the same function as 
any other judge. 

There being only the one court, there 
is no necessity for any formal proceeding 
to bring the matter up to the Appellate 
Division. The appellant brings up the 
record used at the trial: that record is 
brought up in all its hideous irregular- 
ities, if you will, all blotched over with 
amendments. That is brought up and 
placed before us—a typewritten copy of 
all the oral proceedings at the trial is fur- 
nished to each of the judges—the original 
documents are brought up and placed be- 
fore us. We are precisely in the same 
position as the trial judge, so far as the 
written documents are concerned. We 
have the disadvantage of not seeing and 
hearing the witnesses ; but the trial judge, 
as a rule, where his finding depends upon 
the credibility of the witnesses, expresses 
his opinion ; and while we are not bound 
by his findings, we have it for our guid- 
ance. 

An appeal must be brought within 
thirty days after the trial. 

If a case is too long on the list, it is a 
common practice for the Appellate Divi- 
sion to send for counsel and ask why the 
case is not heard, brought on for argu- 
ment. In general, if an appeal is not 
heard within three months of the trial, 
there is something wrong somewhere ; and 
if a case is not tried within six months of 
the writ being served, there is something 
wrong. 

Of course, witnesses will die, and acci- 
dents will happen—witnesses will leave 
the country. These are particular in- 
stances; but, speaking generally, a case 
ought to be tried within six months after 
the action is brought, and it ought to be 
through the Court of Appeal, and the 
whole action finally settled within a year. 

I shall give you a concrete example. In 
the very first case that I tried when I was 
raised to the Bench thirteen years ago, 
which went to the Privy Council, the writ 
was issued in April in one year: it went 
through the trial court, through the Ap- 
pellate Courts and the Judicial Committee 
of the Privy Council in Westminster, and 


was disposed of in June of the following 
year. That is fifteen months to go 
through the trial court, the Appeal Court, 
the Supreme Court of Canada, and the 
Judicial Committee of the Privy Council. 

I do not wish you to understand,,or to 
think that I am trying to give you the 
impression, that we are marvellously 
clever in Canada; but this I do urge upon 
you ° 

We are a poor people, we are a busy 
people, we have a big country to develop, 
we are developing and we must develop 
it with considerable rapidity. We have no 
time to waste in technicality in pleadings 
and such like—we try to save both time 
and money for all litigants, and to give 
them their rights and dues within as short 
a time as possible. As we do not sell, 
neither do we delay justice. 


It is not altogether the practice alone 
that makes a difference—give me even a 
complicated practice, with a judiciary 
possessing the instinct of right and justice 
and the desire to do business and get on 
with the work, and I will give you a court 
which will do a great deal better than a 
court with the very finest practice, the 
most modern improvements, but with the 
judges technical, insisting upon the letter 
rather than the spirit, form rather than 
substance, and more troubled about the 
importance of their position than they are 
about the importance of the litigant get- 
ting his rights. 

But there can be no doubt that a sim- 
ple non-technical and flexible practice 
makes for justice; and other things being 
equal it is more advantageous for the 
people at large, the litigant, the lawyer 
and the judge himself than the technical, 
intricate, refined practice which prevails 
in some jurisdictions which is more con- 
cerned with the way in which the lawyer 
puts things on paper than with the liti- 
gant having his rights according to the 
facts. 


Criminal Procedure 


I may be permitted to repeat here what 
I said to the New York State Bar Asso- 
ciation, January 20, 1912: 

“At the conquest of Canada by the Brit- 
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ish, 1759-60, the English criminal law, 
both substantive and adjective, was intro- 
duced by the conquerors, although (with 
the exception of a few years) the French- 
Canadians were permitted to retain their 
own law in civil matters. The English 
criminal law continued to prevail except 
as modified by provincial statutes — and 
these statutes in general closely followed 
the legislation in the mother country. 
This statement also applies generally to 
the Province of Nova Scotia and New 
Brunswick. Accordingly, at confedera- 
tion in 1867 the criminal law of all the 
confederating colonies was almost iden- 
tical—while the civil law of Lower Can- 
ada (Quebec) was markedly different 
from that of Upper Canada (Ontario), 
Nova Scotia and New Brunswick, the 
Lower Canadian law being based upon the 
Custom of Paris and ultimately upon the 
civil law of Rome; while that of the others 
was based upon that of the common law of 
England. The British North America 
Act, which created (1867) the Dominion 
of Canada, gave to the Parliament of the 
Dominion jurisdiction over the criminal 
law, including the procedure in criminal 
matters. The provinces, however, re- 
tained jurisdiction over the constitution 
of the Courts of Criminal Jurisdiction. 


“For some years there were statutes 
passed from time to time amending the 
criminal law; and at length Sir John 
Thompson who had been himself a judge 
in Nova Scotia, and was Minister of Jus- 
tice of Canada, brought about a codifica- 
tion of criminal law and procedure. He 
received valuable assistance from lawyers 
on both sides of the House; and the Crim- 
inal Code of 1892 became law. This with 
a few amendments made from time to 
time is still in force. 

“The distinction between felony and 
misdemeanor has been abolished, and of- 
fences which are the subject of indict- 
ments are ‘indictable offences.’ Offences 


not the subject of an indictment are called © 


‘offences’ simply. Certain offences of a 
minor character are triable before one or 
two justices of the peace as provided by 
the Code in each case. In such cases there 
is an appeal from a magistrate’s decision 


adverse to the accused to the County 
Court judge both on law and fact; or the 
conviction may be brought up to the Ap- 
pellate Division of the Supreme Court on 
matter of law. 


“Cases triable before justices of the 
peace are (for example) resisting the exe- 
cution of certain warrants, persuading or 
assisting an enlisted man to desert, chal- 
lenging to fight a prize-fight or fighting 
one, or being present thereat, carrying pis- 
tols, selling pistols or air guns to minors 
under 16, pointing pistols, stealing shrubs 
of small value, injuring Indian graves, 
buying junk from children under 16, ete. 

“But offences of a higher degree are 
indictable. 

“Tf a crime, say of theft, is charged 
against any one, upon information before 
a justice of the peace, a summons or war- 
rant is issued—and the accused brought 
before the justice of the peace. In some 
cases he is arrested and brought before the 
magistrate without summons or warrant; 
but then an information is drawn up and 
sworn to. The justices of the peace are 
appointed by the Provincial Government 
and are not, as a rule, lawyers. 

“Upon appearance before the justice of 
the peace, he proceeds to inquire into the 
matters charged against the accused; he 
causes witnesses to be summoned, and 
hears in presence of the accused all that 
is adduced. The accused has the fullest 
right of having counsel and of cross-ex- 
amination, as well as of producing any 
witness, and having such evidence heard 
in his behalf as he can procure. All the 
depositions are taken down in shorthand 
or otherwise, and if in long harid, signed 
by the deponent after being read over to 
him. 

“After all the evidence for the prosecu- 
tion is in, the magistrate may allow argu- 
ment, or he may proprio motu hold that 
no case has been made out—in which case 
the accused is discharged—or he may read 
over aloud all the evidence again (unless 
the accused, expressly dispenses with such 
reading), and address the accused, warn- 
ing him that he is not obliged to say any- 
thing, but that anything he does say will 
be taken down and may be given in evi- 








16 , JOURNAL OF THE 


dence against him at his trial, and ask 
‘Having heard the evidence, do you wish 
to say anything in answer to the charge?’ 
Then if desired by the accused, the de- 
fence evidence is called. 

“If at the close of the evidence the 
magistrate is of opinion no case is made 
out, he discharges the prisoner, but the 
accused may demand that he (the ac- 
cuser) be bound over to prefer an indict- 
ment at the court at which the accused 
would have been tried if the magistrate 
had committed him. 

“Tf a case is made out, the accused is 
committed for trial with or without bail, 
as seems just, the witnesses being bound 
over to give evidence. 

“Police magistrates are appointed for 
most cities and towns, who are generally 
barristers; these have a rather higher 
jurisdiction than the ordinary justice of 
the peace; in some cases with the consent 
of the accused. 

“The courts‘which proceed by indict- 
ment are the Supreme Court of the Prov- 
ince and the General Sessions. 

“The Supreme Court can try any‘ in- 
dictable offence; the Sessions cannot try 
treason and treasonable offences, taking, 
ete., oaths to commit crime, piracy, cor- 
ruption of officers, etc., murder, attempts 
and threats to murder, rape, libel, com- 
binations in restraint of trade, bribery, 
personation, etc., under the Dominion 
Elections Act. 

“Within twenty-four hours of commit- 
tal to gaol of any person charged with any 
offence which the Sessions could try, the 
Sheriff must notify the County Court 
judge (who acts as judge in the Sessions) 
and with as little delay as possible the 
accused is brought before the judge. The 
judge reads the depositions, and tells the 
prisoner what he is charged with and that 
he has the option of being tried forthwith 
before him without a jury or being tried 
by a jury. If the former course is chosen, 
a simple charge is drawn up, a day fixed 
for the trial and the case then disposed of. 

“Tf a jury be chosen, at the Sessions or 
the Supreme Court (Criminal Assizes), a 
bill of indictment is laid before a grand 
jury (in Ontario of thirteen persons) by 


a barrister appointed by the Provincial 
Government for that purpose. The in- 
dictment may be in popular language 
without technical averment, it may de- 
scribe the offence in the language of the 
statute or in any words sufficient to give 
the accused notice of the offence with 
which he is charged. Forms are given 
in the statute which may be followed. 
Here is a sample: 


“The Jurors of Our Lord the King 
present that John Smith murdered Henry 
Jones at Toronto on February 13th, A. D. 
1912.’ 

“No bill can be laid before the grand 
jury by the crown counsel (without the 
leave of the court) for any offences except 
such as are disclosed in the depositions 
before the magistrate; but sometimes the 
court will allow or even direct other in- 
dictments to be laid. 


“The grand jury has no power to cause 
any indictment to be drawn up. 


“We do not allow an examination of the 
proceedings before the grand jury—there 
is no practice of quashing indictments for 
irregularities before the grand jury, in- 
sufficiency of evidence or the like. The 
grand jury is master in its own house; 
it may call for the assistance of the crown 
counsel or proceed with investigations 
without him, and no shorthand or other 
notes are taken of the proceedings, the 
grand jurymen ate sworn to keep ‘the 
king’s secrets, your fellow’s and your own.’ 

“Upon a true bill being found, the ac- 
cused is arraigned; if he pleads ‘not 
guilty’ the trial proceeds. 

“He has twenty peremptory challenges 
in capital cases; twelve if for an offence 
punishable with more than five years’ im- 
prisonment, and four in all other cases— 
the crown has four, but may cause any 
number to stand aside until all the jurors 
have been called. 

Rational Jury Procedure 

“T have never, in thirty years’ experi- 
ence, seen it take more than half an hour 
to get a jury even in a murder case—and 
I have never but once heard a juryman 
asked a question. 

“Tn case of conviction, the prisoner may 
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ask a case upon any question of law to be 
reserved for the Appellate Division or the 
judge may do that proprio motu. The 
Appellate Division may also direct a new 
trial upon the ground that the verdict is 
against evidence; but I have never known 
that to be done. 


“No conviction can be set aside or new 
trial ordered even though some evidence 
was improperly admitted or rejected, or 
something was done at the trial not ac- 
cording to law or some misdirection given, 
unless, in the opinion of the Appellate 
Division some substantial wrong or mis- 
carriage was thereby occasioned at the 
trial. If the Appellate Division is unani- 
mous against the prisoner, there is no fur- 
ther appeal; but if the court is divided, 
a further appeal may be taken to the Su- 
preme Court of Canada. I have never 
known this to be done but once. 


“A wife or husband is a competent wit- 
ness in all cases for an accused. He or 
she is compellable as a witness for the 
prosecution in offences against morality, 
seduction, neglect of those in one’s charge 
and many others. The accused is also 
competent, but not compellable in all 
cases. If an accused does not testify in 
his own behalf, no comment can be made 
upon the fact by prosecuting counsel or 
the judge. 

“No more than five experts are allowed 
on each side. 


“T have never known a murder case 
(except one) take four days—most do not 
take two, even with medical experts.” 


And if a murderer is not hanged within 
a year of his deed he may properly com- 
plain of being deprived of his rights under 
Magna Charta—“We shall not delay jus- 
tice” was the king’s promise. 


I venture to hope that some of my 
brother judges in this great Republic may 
derive some benefit from what I have said. 

Let me repeat, I am not a missionary 
nor do I urge any change in any system 
of practice but my own—I only state facts 
as they are within my knowledge in the 
hope that they may not be wholly with- 
out benefit to others. 

I cannot close without expressing my 


gratitude for the illuminating judgments 
of many of the judges of the United 
States and state courts which have cast a 
ray of light over many a dark path and 
assisted us Canadian judges to do justice 
according to law. 

And I feel deeply the cordiality with 
which you have received me and my mes- 
sage—I am wholly confident that you and 
we must remain in friendship and har- 
mony as our countries have for more than 
a century—and that.our sympathy with 
and affection for each other must increase 
as we know each other better. 





Juristic Center Movement 


There has been a very encouraging ac- 
tivity in respect to the proposed “juristic 
center” since it was reported on in the 
April number of this JOURNAL. A com- 
mittee of which Mr. Elihu Root is chair- 
man, and Dr. William Draper Lewis is 
secretary, has been formed, and a survey 
is being made looking to a report within 
a few months. The idea is receiving the 
support and encouragement of a number 
of leaders of the bar, teachers of law, and 
judges. 

The purpose is to modernize the law 
and render a great service to the nation. 
It will take several forms, chief of which 
will be the restatement of portions of the 
law in which uncertainty or complexity 
abound. A restatement based upon the 
work of recognized authorities will doubt- 
less go far to influence judicial opinion. 
There is reason also for presuming that 
the tremendous importance of improving 
the administration of the law will be in- 
cluded in the scope of the institute’s ac- 
tivities. 





Order a Binder 


Members of the American Judicature 
Society who wish to preserve the file of 
the JOURNAL will find our binder a 
great convenience. Every number of the 
JOURNAL contains material of perman- 
ent interest and value. The binder is 
sent postpaid on receipt of fifty cents in 
stamps, 








An Efficient Criminal Court 


Detroit’s Unified Court Reports on Second Year’s Results—Hopes of 
Criminals, Shysters and Demagogues Centered on 
Election of Judges in 1923 


The reduction of major crimes by fifty- 
eight per cent in the year 1921 in Detroit 
constitutes the most significant and most 
encouraging fact at a time when public 
attention throughout the country is cen- 
tered on law enforcement. Dr. James W. 
Inches, Commissioner of Police, has built 
up a very efficient police force. Paul 
Voorhies, the prosecuting attorney for 
Wayne county, is experienced and effi- 
cient and entirely in sympathy with the 
campaign against crime. Detroit’s new 
unified criminal court has afforded the 
‘needed tribunal to make the work of the 
prosecutor and the police effective. 

The publication of the second annual 
report of the court, for the year ending 
_ April 20, 1922, affords reason for further 
consideration of its work. 

The court is properly known as the 
Recorder’s Court. Under an act of 1919 
this court absorbed the police court and 
two additional judges were appointed, 
making a staff of seven judges. The re- 
organized court began service on April 20, 
1920. The act provided for the selection 
by the judges of a chief judge to exercise 
general administrative powers, chief of 
which were the classification of calendars 
and the assignment of judges. It pro- 
vided also for the establishment of a 
psychopathic, clinic. The law was ratified 
by the voters of Detroit by a vote of six 
to one. 

Under the old dispensation professional 
criminals were: seldom seriously punished. 
The three independent Police Court 
judges tried misdemeanor cases. When 
an experienced criminal was convicted he 
appealed to the Recorder’s Court and fur- 
nished bail. If his case ever reached trial 
it was weeks or months later and convic- 
tions were rare. The delay enabled the 
defense to buy off or intimidate the peo- 
ple’s witnesses or, if necessary, the bail 
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was jumped and the surety was often 
found to be uncollectible. Only the help- 
less, the mentally defective and the very 
poor had reason to fear the Police Court. 
In felony cases like delays were inevit- 
able. Preliminary examination was had 
in the Police Court and bail was given for 
appearance in the Recorder’s Court. A 
comparison of results under the old and 
new methods is afforded by the following 
extract from the report referred to: 


Expeditious Disposition of Cases 


Delay in the trial and disposition of cases 
defeats the ends of justice, both in its ef- 
fects upon the innocently accused as well as 
upon the guilty. 


The court has kept abreast of its cases, 
disposing of them as rapidly as they could 
be prepared for trial. Continuances for any 
but legitimate reasons were discouraged by 
being denied. 


As a result of this policy, 66% of the fel- 
ony cases brought into the court during the 
year were tried within seven days after the 
arraignment of the defendant. 


The promptness with which felony cases 
are brought to trial is shown by the follow- 
ing analysis of 3338 cases that were tried 
in the year under consideration. 

These figures show that at the end of 
28 days the present court disposed of 
84% of the cases after arraignment on a 
warrant, while under the old organization 
in 1919 only 15% were disposed of within 28 
days. By the end of 65 days, 98% were dis- 
posed of in 1921, while in 1919, 59% were 
disposed of within the same period. In 
other words, in 1921, only 2% of the cases 
analyzed were in court over 65 days—in 
1919, 41% of felonies were in court over 65 
days before being disposed of. 

The benefits of the unified court are par- 
ticularly apparent in those cases where the 
defendant pleads guilty to a felony upon ar- 
raignment on a warrant. 

The records show that of the 3338 cases 
analyzed, 1539 or 46% were such cases, and 
accordingly were disposed of the same day 
that the arraignment on the warrant was 
made. Under the old dual court system this 
would have been impossible because, even 
after a plea of guilty to a felony upon ar- 
raignment in the Police Court, the defend- 
ant would be bound over for disposition dur- 
ing the succeeding term cf the Recorder’s 
Court. 

Promptness in disposing of cases is re- 
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1921 1919 Cumulative 
Per Per 
Cases Cent Cases Cent 1921—1919 
2189 66 31 2 66 2 
203 6 61 3 72 5 
154 5 95 5 77 10 
252 7 105 5 84 15 
197 6 114 6 90 21 
138 4 123 6 94 27 
64 2 132 7 96 34 
42 1 128 6 97 40 
31 1 371 19 98 59 
53 1yY, 137 7 99% 66 
15 V/, 265 14 100 80 
_— : 386 20 100 
*3338 100 1948 100 


§A week was counted as seven days—Sundays and holidays included. 
*This was the number of cases for which records were available when the analysis 


was made. 


flected in the number of prisoners in jail 
and in the length of time such prisoners 
spend in jail before their cases are disposed 
of. In this connection, it is interesting to 
note that on March 31, 1920, a few days 
before the new court took effect, there were 
173 offenders in jail awaiting trial. Of this 
number, 82 or 47%-—practically half of them 
—had been in jail over 25 days; a few 150 
days. On March 31, 1922, there were 83 
prisoners in jail awaiting trial in the Re- 
corder’s Court and of this number only 7 or 
9% were in jail over 25 days. 

No other American city had ever had a 
real criminal court. Everywhere criminal 
jurisdiction was split between two courts. 
Close co-operation between judges having 
different powers and responsibilities is not 
humanly possible. Judges are political 
agents and criminal court judges are espe- 
cially susceptible to political influences, 
owing to the usefulness of the criminal 
court, and especially its lowest and weak- 
est kind, in paying political debts. The 
court is useful to reward friends and to 
punish enemies. The division of the func- 
tion between several judges in two courts 
inevitably leads to rivalries and competi- 
tion rather than co-operation. 

While admitting that complete co-opera- 
tion is theoretically possible, that it is not 
practically possible, is proved by the fact 
that it has never existed in any large city. 

The unification of the criminal courts 
in Detroit abolished the inferior court. 
The fear. that the exercise of the sup- 
posedly inferior jurisdiction by the higher 
court would contaminate the latter proved, 
in this first experiment, to be groundless. 
Detroit had the great advantage of ar- 


raignment on information, the grand jury 
being reserved in Michigan for rare emer- 
gencies. The new court possessed the 
power and the sole responsibility. It had 
the good fortune also to have a majority 
of judges willing to work heroically to 
clean up a big city which had acquired a 
bad reputation. 

These ambitious judges were Heston, 
Cotter, Keiden and Marsh. Judge Kei- 
dan was chosen chief judge for the first 
year, Judge Heston for the second year, 
and Judge Cotter is now chief. Before 
the close of the first year the psychopathic 
clinic was instituted with Dr. W. L. 
Jacoby as director. As speedily as pos- 
sible the probation force was expanded and 
organized. 

It is timely now to take a look at the 
administrative system of the court. Phe 
court is housed in a modern and spacious 
building in the same square with the jail 
and municipal hospital, and a magnificent 
police headquarters building is now being 
erected in this block. In its third year the 
court has worked out a system of admin- 
istration which serves to expedite busi- 
ness and equalize the work of the judges. 
This is accomplished by the classification 
of causes under general orders and the 
assignment of judges to the various 
branches. Assignments of judges are not 
for definite periods, but at the pleasure of 
the chief judge. Cases may be especially 
assigned on a moment’s notice to avoid 
temporary congestion in any branch. 

Branch 1. Here Presiding Judge Cot- 
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ter begins the day with arraignments on 
information, follows with motions, and 
then takes up the trial of jury cases. 

Branch 2. This branch is devoted 
largely to condemnation cases, for the 
Recorder’s Court happens to have this bit 
of civil jurisdiction. Specially assigned 
cases are also sent to Branch 2. 

Branch 8. The judge sitting in this 
branch signs complaints and warrants. 
There is a thoroughly organized depart- 
ment attached to the branch by which in- 
vestigations are conducted with the assist- 
ance of police detectives. The day’s work 
is begun with miscellaneous misdemeanor 
cases without jury. The cases are largely 
those of larceny, shop-lifting and assault 
and battery. Usually at the end of the 
first hour this business is cleaned up and 
the judge begins the trial of jury cases, 
either felonies or misdemeanors. 

Branch 4. Arraignment on warrant in 
felony cases takes about half an hour. In 
the cases in which pleas of guilty are en- 
tered the files go immediately to the prose- 
cuting attorney who prepares informations 
to be presented to the judge in the after- 
noon of the same day. In the remaining 
cases the time for trial is fixed and the 
remainder of the day is devoted to the trial 
of jury cases. 

Branch 5. Here are conducted the pre- 
liminary examinations in felony cases. In 
about one-fourth of the cases examination 
is demanded, enabling the defendant to 
secure his release if the state’s case is de- 
fective. In the remaining cases examina- 
tion is waived. There is so little to be 
gained by the defendant through demand- 
ing examination, unless he has a clear 
defense, that the number of demands is 
small and this business is usually com- 
pleted by noon. The afternoon is devoted 
to jury trials. 

Branch 6. In this branch are heard the 
petty misdemeanors in which jury de- 
mands are not common, such as charges of 
disturbing the peace, being intoxicated, 
being guilty of disorderly conduct and so 
forth. All charges of driving while in- 
toxicated are heard in this branch. Do- 
mestic relation cases are handled in a spe- 
cially organized bureau in the purely ad- 
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ministrative side, but receive judicial con- 
sideration in this branch. The cases in 
Branch 6 will run from thirty to forty a 
day, and are usually disposed of by 11 
a. m., after which felony jury trials are 
taken up. 

Branch 7. Here all city ordinance cases 
are tried, most of them being under the 
traffic ordinance. Not many traffic cases 
arise under the state law, and these go to 
the other branches. In Branch 7 there is 
a specialization by days. On Monday 
reckless driving, on Tuesday, Thursday 
and Friday miscellaneous traffic cases, on 
Wednesday ordinance cases not involving 
traffic law, and on Saturday miscellaneous 
business. 

There is a session of “night court” 
every evening to which are brought the 
cases in which arrests have been made 
during the day. These cases amount usu- 
ally to only ten or twelve and are disposed 
of or set down for trial in a short session. 
The judges take turns holding the night 
court. One purpose is to obviate bail bonds 
and a stay over night in jail. 

In all branches Saturday forenoon is 
devoted largely to motions and cleaning 
up odds and ends. During the summer 
months the court holds but one session a 
day, aiming to complete its work by 2 
p- m., but this can not always be done in 
every branch. The foregoing doubtless 
seems like a complicated division of work, 
but it is simple to those familiar with it 
and is yielding good practical results. It 
is intended largely to distribute the honor 
of trying jury cases among as many as 
possible of the judges, and to apportion 
the less agreeable duties equitably. 

Under such a system it is, of course, 
absolutely necessary to success that there 
should be flexibility. Back of the whole 
system lies the control of the chief judge 
over the trial calls, so that variations in 
the volume of business in the branches 
may be equalized by the assignment of 
cases specially on short notice. Some part 
of the court is always ready. A prolonged 
trial may set one branch back, but the 
others take up the slack so that the court 
as a whole is substantially through with 
its day’s work at the end of each day. 
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There is expedition without haste. There 
is time enough for due consideration of 
every case, even in the traffic branch where 
the run is heaviest. 


Foes of the Court 


The tremendous accomplishments of the 
new court were not made without a great 
deal of opposition, both within and with- 
out the court. One judge of the court, 
who opposed its creation, has never tired 
of criticizing it in political addresses. One 
of the local newspapers is working for 
those who would undermine the position 
of the judges whose co-operation has made 
this brilliant record of achievement pos- 
sible. So one can get any opinion about 
the court that he may want to get. 


It is, of course, impossible to clean 


up a city which had as much vice and 
crime as Detroit had without arousing and 
consolidating a vast amount of very de- 
termined-opposition. Much of this opposi- 
tion is disingenuous, especially on the part 
of lawyers whose unethical practices have 
been curbed. It naturally breaks out in 
deceitful attacks assuming, so far as pos- 
sible, the mask of virtue. 

Newspaper criticisms to this time have 
been so obviously unfair, and so well an- 
swered by the independent press, as to do 
no more than keep the criminal court in 
the public eye, which is the best thing that 
could happen to it. Opposition evidently 
looks to the election of next year, when all 
the judges’ terms expire. Unless four 
judges are elected who are staunch and in- 
dependent, and who can work together, 
the policy of the court may change. This 
danger will probably serve to consolidate 
loyal support, and in the following six 
years the court will gain the needed in- 
ertia and the opposition of its early career 
will tend to seek other outlets. 


Detroit is going through a most extraor- 
dinary experience. While subject to the 
great stresses of mushroom growth, it is 
being governed in a very rigorous man- 
ner. Political conflicts are extraordinarily 
acute, personal and immediate. While the 
great reforms of government are sup- 
ported by a majority of the electorate, au 


honest and forceful government inevitably 
breeds opposition. It is a question as to 
how long the people will resist the seduc- 
tions of the demagogues. But in Detroit’s 
case against the frailty of human nature 
there is balanced a wonderful constructive 
leadership. 





Ontario Courts 


Mr. Justice Riddell, in his report in 
this number on the judicial system of 
Ontario, attributes the common sense pro- 
cedure of that province to the fact that 
“We are a poor and a busy people.” That 
the people of Ontario are a busy people 
cannot be denied. But Ontario is the 
richest province of a Dominion which 
poured out its wealth in the great war and 
has already won an enviable position in 
public credit. Canadian currency is prac- 
tically at par. The whole nation is rich 
in human character and in natural re- 
sources. No people are so rich that they 
can afford slipshod methods of adminis- 
tering justice. 

It should be remembered that Ontario 
is very similar to the states which border 
on it along the international boundary 
line. Its industries and its social life are 
practically identical. It is not a strange 
country to us, but one which inherits the 
same law as ours and which is controlled, 
finally, by the same principles of demo- 
cratic self-government as our states. Mr. 
Justice Riddell’s very informative address 
tells the whole story which was briefly 
sketched in the article published in the 
February, 1922, number. 





The American Judicature Society exists 
because of the conviction of its members 
that earnest and intensive effort will avail 
to make the administration of justice in 
American courts more effective and more 
economical. {Its work is educational. 
{The Society co-operates with all other 
agencies active in the field. {It invites 
the membership of all persons who are in- 
terested in the problem. . {/There are no 
fees. {To become a member and receive 
the JOURNAL, send in your name. 








The Courts of Tomorrow. 


An Address Delivered by Judge William A. Huneke, of Spokane, at 
the 1921 Meeting of the Washington State Bar Association* 


The courts of tomorrow will be radi- 
cally different from the courts of today. 
That much may be asserted with con- 
fidence. But whether the courts of tomor- 
row will be an evolution from these of to- 
day into something better, or a devolution 
to something worse, cannot be foretold 
with assurance. What the courts will be, 
must depend upon the architects who will 
plan and the builders who will construct 
them. If the courts of tomorrow shall 
happily be planned and built by members 
of the Bar, actuated by high ideals, gov- 
erned by loyalty to our general plan of 
government and controlled by the desire 
to build such courts as will combine sim- 
plicity with free accessibility, flexibility 
with a high efficiency, and independence 
with wholesome administration of justice, 
then they will completely eclipse the 
courts of today. But, unfortunately, if 
this improvement in the temple of justice 
be too long delayed by its votaries—the 
lawyers—then sorely-tried and long-suf- 
fering laymen will lay violent hands upon 
its structure and demolish it, and who can 
tell what they will rear in its place! 

The leaders of the American Bar have 
been speaking in no uncertain tones on the 
urgent necessity of thoroughgoing reform 
in the courts and court procedure. Said 
Elihu Root, the honored leader of the 
American Bar, at the meeting of the Amer- 
ican Bar Association in 1916: 


“Every lawyer knows that the continued 
reversal of judgments, the sending of par- 
ties to a litigation to and fro between trial 
courts and appellate courts, has become a 
disgrace to the administration of justice in 
the United States. Everybody knows that 
the vast net-work of highly technical rules 
of evidence and procedure which prevails in 
this country serves to tangle justice in the 
name of form. It is a disgrace to our pro- 
fession. It is a disgrace to our law and a 
discredit to our institutions.” 


Charles Evans Hughes, our scholarly 





*Judge Huneke, a judge of the Superior Court in 
Spokane, contributed a valuable article on The 
Presiding Judge System” to the Journat, Vol. II, 
No. 2. 


Secretary of State, who ranks only second 
to Root as an advocate and won high dis- 
tinction as a member of the United States 
Supreme Court, recently said: 

“In making the processes of justice 
speedy, sensible and direct, in minimizing 
the opportunities for abusing the privileges 


of the court by technicalities and delays, 


we are buttressing the foundations of the 
Republic.” 


Our beloved Chief Justice Taft, always 
an ardent supporter of judicial reform, 
after he had completed his term as Presi- 


_ dent of the United States, went so far 


as to advocate a law abolishing all distine- 
tion between actions at law and suits in 
equity in the federal courts and providing 
that all actions be brought under a simple 
form of civil action pursuant to rules for- 
mulated by the Supreme Court of the 
United States. This is like the code sys- 
tem of the States but goes further in that 
the procedure would be prescribed by the 
Supreme Court instead of being controlled 
by the legislatures in the states. He also 
advocated complete power in the Chief 
Justice of the Supreme Court of the 
United States to direct any United States 
District or Circuit judge to go to any 
other district to hold court in order to 
equalize work and accomplish a maximum 
of effectiveness. 

Professor Roscoe Pound, Dean of 
Harvard Law School, ever alert, ever a 
keen diagnostician of the ills of judicial 
systems, recently uttered the following 
scathing criticism: 

“Our system of courts is archaic and our 
procedure behind the times. Uncertainty, 
delay and expense, and above all the injus- 
tice of deciding cases upon points of prac- 
tice, which are the mere etiquette of justice 
—direct results of the organization of our 
courts and the backwardness of our proce- 
dure—have created a deep-seated desire to 


keep out of court, right or wrong, on the 


part of every sensible business man in the 
community.” 


Chief Justice John B. Winslow, of the 
Supreme Court of Wisconsin, in an ad- 
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dress to the American Bar Association in 
1919, said this: 


“In every law school there should be em- 
phasis laid on the duty which every lawyer 
owes to the state and to his profession to 
actively assist in all movements looking 
toward improvements in our procedure, our 
court systems and our methods of admin- 
istration of the law. I regard this as very 
important, especially in view of the condi- 
tions now surrounding us and the wide- 
spread dissatisfaction with the administra- 
tion of justice by the courts.” 


Though Woodrow Wilson, our late 
President, has been accused of many short- 
comings, no one has ever dared to say that 
he is not a scrutinizing observer. He ex- 
pressed himself thus: 


“I do know that the United States, in its 
judicial procedure, is many decades behind 
every civilized government in the world; 
and I say that it is an immediate and an 
imperative call upon us to rectify that, be- 
cause the speediness of justice, the inex- 
pensiveness of justice, the ready access of 
justice, is the greater part of justice itself.” 


A special committee of the American 
Bar Association, appointed in 1907 to sug- 
gest remedies to prevent delays and un- 
necessary cost in litigation, in 1909 made 
a masterly report showing comprehensive 
observations, deep study and great wis- 
dom in its recommendations. It would 
be salutary if every member of the Amer- 
ican Bar were to read this report carefully 
and inwardly digest it. This committee, 
composed of many eminent lawyers, 
among them our own former Senator 
George Turner, sounded a warning note 
to the American Bar of the increasing 
Courts and court procedure and suggested 
criticisms leveled against the Bar, the 
various remedies, some of which have 
been adopted and others of which are still 
being considered. Among these is the 
Unified State Court System which, in a 
word, is the vesting in and exercise by One 
Court of all the judicial power of the 
State by but one set of judges of equal 
grade, rank and pay, of which plan I shall 
say more presently. 

In 1915, the State Bar Association of 
Mississippi took the lead in the work of 
presenting a complete and consistent 
scheme for reorganizing the courts of the 
State looking toward unification. 

In the same year, in the State of New 
York, a group of lawyers worked out a 


complete draft of a judiciary article in- 
tended: for the new constitution of the 
state, one of the chief features of which 
was a single state court. 

In the state of Texas, the old, existing 
system had practically broken down. De- 
spite much legislative tinkering, condi- 
tions had steadily grown worse until 1918, 
when the State Bar Association approved 
the draft of a judiciary article and sub- 
mitted it to the legislature, which also 
recommended a unified state court. 

Recently the Oregon legislature author- 
ized the Supreme Court to appoint a com- 
mission to report a plan for the revision 
and improvement of judicial administra- 
tion, practice and procedure, with the view 
to simplification and to reduce the expense 
and delays of litigation. The committee, 
unfortunately, presented a divided report, 
recommending, thter alia, the unification 
of the courts of the state. 

Likewise in Oklahoma, the State Bar 
Association, within a year past, presented 
a complete draft of a judiciary article 
which embodies the idea of a state-wide 
unified court to be known as the Court of 
General Judicature. 

Even in staid old Pennsylvania whose 
court system, more so than any other 
state, has been developed along functional 
lines, the gospel of a unified state court 
has been preached to those who have con- 
stitutional revision under consideration. 
Its committee, in pleading for progressive 
reform, quoted the impassioned language 
employed by the Chief City Magistrate of 
New York, in an address to the New York 
Bar Association in 1920, as follows: 


“The cry of the people everywhere is: 
Less nice subtleties; less display of intel- 
lectual agility in playing chess with the let- 
ter of the law; less dependence on prece- 
dents that themselves rest on nothing but 
fictions and old abuses, and, instead JUS- 
TICE; substantial justice; JUSTICE! and 
nothing but JUSTICE.” 

Tllinois, too, has been wrestling with the 
problem of a new constitution and among 
the changes proposed is the unified state 
court. While the plan may fail of adop- 
tion for the entire state, it seems certain 
that it will be worked out for Cook 
County. This county now has a half- 
dozen separate and independent courts, all 
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of which will be merged into one or pos- 
sibly two courts, one civil and one crim- 
inal. 


Five or six years ago, a number of 
lawyers, including such men as Prof. Wig- 
more, Prof. Pound and Frederick W. Leh- 
mann, believing the time to be ripe for 
active and persistent effort to obtain a 
more efficient administration of justice in 
our courts, organized the American 
Judicature Society. Its sole announced 
purpose was to encourage efficiency in the 
administration of justice. This society 
issues a journal which is given over ex- 
clusively to the publication of discussions 
of constructive reforms ‘and from the very 
first number has been an ardent, consist- 
ent and scholarly advocate of the Unified 
State Court. Having a wide circulation 
among lawyers, it is a powerful champion 
and confidently predicts that the Unified 
court is certainly coming. This court has 
been advocated also by the National Eco- 
nomic League of Boston and the Phi 
Delta Phi Club of New York. 


The Meaning of this Movement 


One cannot read such burning words by 
the leaders of the American Bar without 
realizing that there exists today such un- 
rest and dissatisfaction with the prevail- 
ing system of courts in this country and 
with court procedure, as has not existed 
since the code idea was first introduced, 
more than a half century ago. So, too, 
the activities of the several state Bar Asso- 
ciations and State legislatures to which I 
have referred, as well as the persistent 
work being done by periodicals and so- 
cieties, all emphasize the necessity for re- 
form of the courts and court machinery. 
I have picked up only these few fragment- 
ary remarks by some of our leaders, but if 
time permitted similar expressions by 
others could be multiplied many fold. 
Geographically, these protests come from 
every section of our country, and the ac- 
tivities of the Bar Associations extend 
literally from the Atlantic to the Pacific 
and from the Gulf to Canada. It requires 
neither a prophet nor the son of a phophet 
to foretell from these widespread ‘mani- 
festations that this demand for construc- 


tive reform will soon have permeated the 
whole membership of the Bar. 


And what is the meaning of all this 
perturbation? If I read the signs aright, 
this perturbation means that the Bar is 
awakening to the fact that the American 
courts and court procedure are archaic, un- 
progressive and inefficient and to the 
necessity for thoroughgoing reform in 
these respects. If you will pardon the 
simile, may it not well be said that the 
Bar has conceived a higher ideal for its 
courts and their machinery. Does it not 
also mean that the period of gestation of 
this new ideal is rapidly passing and is 
approaching its climax. And if I am 
right in this diagnosis, then must not this 
period of gestation inevitably terminate 
in one of two results: either in the birth 
of this new ideal, springing Minerva-like, 
full grown and completely armored, ready 
to perform its full functions, or else in 
fniscarriage and death. 


But are there really any grounds for 
this turmoil? It seems to me, in answer- 
ing this query, in view of the widespread 
dissemination of this feeling, that I am 
justified in assuming that there are real, 
existing grounds and therefore, that it 
will not be necessary for me to undertake 
the laborious task of proving them. How- 
ever, it may not be amiss, in passing, 
merely to remind you of two or three well 
known facts. Every one knows that in 
some of the older states, and particularly 
in some of the large cities of the older 
states, there are more than a half-dozen 
courts transacting the judicial business of 
the community, each wholly separate and 
distinct from ‘the others and often with 
overlapping jurisdiction. This exasperat- 
ing condition came into existence quite 
naturally. As the city grew, the original 
court became unable to dispose of the 
growing judicial business and a new court 
was created. This one, in turn, became 
overburdened and another court was 
created, and so on, each new court being 
given its own jurisdiction, its own officials, 
its own independent life. So rigid and 
exclusive are these courts of each other 
that a judge of one court could no more 
preside over another than could a justice 
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of the peace from Alaska, by right, preside 
over the Supreme Court of the United 
States. 

It is also a well-known fact that a large 
percentage of cases on appeal throughout 
the country are decided upon questions of 
mere practice, questions which, by lay- 
men, are derisively denominated “tech- 
nicalities.” A few years ago one of the 
law publishing houses compiled statistics 
upon this subject and, as I recollect, found 
that more than 50 per cent of all appealed 
cases were decided upon questions of prac- 
tice and procedure. If we will but bear 
in mind that the fundamental reason for 
having courts at all is that justice may be 
administered in the disposition of contro- 
versies, can we do other than hang our 
heads in shame at this disgraceful wor- 
ship at the shrine of form. It is this fact, 
as much as any other, which is responsible 
for the widespread and rapidly growing 
criticism among laymen of our judicial 
system. 

Again, every member of this Associa- 
tion knows how often there is a complete 
miscarriage of justice because of the en- 
forcement of established rules of evidence. 
We all know from experience that every 
lawyer, in his earlier years at the Bar, 
looks with terror upon the trial of cases 


lest he may be tripped up by his adversary" 


upon some artificial rule of evidence. In 
consequence, he falters and hestitates and 
stumbles over the form of his questions ; 
gets his witnesses confused; and, in the 
end, succeeds in getting in only a fraction 
of his evidence and that in such mangled 
form as to lose its virtue. You are mis- 
taken when you say the-trial judges are to 
blame for this condition. They would wel- 
come a thoroughgoing modernization of 
the law and rules of evidence since they 
are so often compelled to exclude proffered 
testimony which they believe ought to be 
received. In a very general sense, these 
three things, the courts themselves, court 
procedure and obnoxious rules of evidence, 
are the cause of most of the disaffection of 
which I have spoken, and as the cause is 
threefold in character, so the remedy like- 
wise falls into three divisions: first, the 
courts themselves must be remodeled; 


second, practice and proceduré must be 
simplified; and third, pleadings and evi- 
dence must be thoroughly overhauled. 
The courts must be simplified, system- 
atized, strengthened and made more ef- 
ficient. Practice and procedure must be 
shorn of its technical frills; must be made 
more flexible and must be placed under 
the immediate control and direction of the 
courts themselves. Pleadings must be 
further simplified and made to speak the 
truth, while many of the rules of evidence 
must be discarded in order that truth may 
not be stifled in an effort to elicit it. 


These three subjects should never be 
separated in the process of reform. An 
improved court system, of itself, would be 
but a limping success, whereas, accom- 
panied by a wholesomely revised adjective 
law, it would accomplish wonders. How- 
ever, a discussion of these three subjects 
would require so much more time than is 
allotted me today, that it would be folly 
to attempt to consider more than one of 
them, hence I shall undertake to discuss 
briefly, even if not fully, only the first, 
viz., the courts. In passing, let me as- 
sure you that I am not blind to the many 
virtues of the court system of the State 
of Washington, particularly when com- 
pared with the courts of most of the other 
states. We have reason to be proud of the 
system of courts given us by the framers 
of our state constitution. Our courts are 
as flexible as any others and by means of 
the so-called “Presiding Judge System” 
in the cities, work is quickly dispatched. 
Barring an occasional period of conges-— 
tion in some localities, the work of our 
courts is up to date, which cannot be said 
of the most of the courts of the country. 

And yet, notwithstanding these desir- 
able features of our system, it seems to me 
that a candid examination will show that 
there is vast room for needed improve- 
ment. For example: 


Small Causes Not Negligible 


First. It seems to me to be fundament- 
ally wrong to classify our courts according 
to the amount in controversy. John Doe, 
having a demand for less than twenty dol- 
lars against his neighbor, must submit his 
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claim for adjudication to a justice of the 
peace and is limited to that tribunal, 
much as he should like to carry his case 
higher. Richard Roe, on the other hand, 
having a claim for $25, may bring his ac- 
tion in the justice’s court, and if not satis- 
fied with the result may appeal to the Su- 
perior Court, but can go no further, no 
matter how dissatisfied he may be with 
that judgment. Henry Hale, another 
neighbor, whose claim amounts to $250, 
brings his action in the Superior Court 
and has the right of appeal to the Supreme 
Court. Here are three distinct divisions 
resting solely upon the amount in contro- 
versy. It is entirely likely that all three 
claims are governed by identical prin- 
ciples of law. Indeed, it is not impossible 
thatthe smallest claim may involve far 
more difficult questions of law than the 
largest one. This is not an argument ad 
hominem, for I have only the highest re- 
spect for the many splendid men who 
preside over our Justice’s courts. The 
argument is against the principle which, 
theoretically, consigns the litigant of small 
amount to an inferior judge and court. 
The mere statement of this fact should 
bring the blush of shame to our cheeks for 
tolerating such undemocratic discrimina- 
tion. It is this fact which is largely re- 
sponsible for the unwelcome and unjust 
slur ofttimes heard that the courts are 
for the rich alone. There can be but one 
solution for this defect and that is its 
eradication. In an American common- 
wealth, there should be but one court aad 
but one set of judges of equal rank, to 
hear all cases whether the amount in con- 
troversy be small or great. 

Second. Jurisdictional objections in a 
state court should be unheard of. If any 
one has a cause of action to be submitted 
to the courts for decision, there should he 
no doubt of his ability to get into court, 
and once in, it should be impossible to put 
him out except at the end of the litigation 
upon its merits. If a cause of action is 
properly suable in the courts of the state, 
why should a plaintiff be thrown out of 
court if he happens to begin in the wrong 
county? Why not simply transfer his 
case to the proper county? The courts of 


the state, instead of being barricaded be- 
hind locked doors, only to be opened by 
one skilled in the use of the key, should 
stand in the open, freely accessible to all 
who wish to appeal to them for the re- 
dress of any grievance. 


Third. Similarly, the cost attending 
litigation of disputes should be made as 
light as consistent with efficiency. Some- 
times litigation arises in a community re- 
moved from the county seat. Many wit- 
nesses are necessary. ‘Tio be required to 
take them to the county seat may mean 
that a poor man with a meritorious case 
must forfeit his rights because he lacks the 
means with which to take his witnesses to 
court. Why not have the court system so 
flexible that in such a case, in the interest 
of justice, the court could take testimony 
in different parts of the county, at the 
convenience of parties and witnesses ? 


Fourth. Appeals should be so simplified 
that an appellant, instead of running a 
gauntlet of obstacles to get into the appel- 
late court, should be required to do no 
more than simply give notice of appeal, 
and, perhaps, in certain cases, give secur- 
ity. From what I have already said about 
jurisdictional amounts, it follows that in 
my opinion an appeal should be allowed in 
every contested case regardless of the 
amount in controversy, to the end that all 
litigants should have equal right of access 
to the appellate court. 

Lifth. The judges of the state should 
be organized into one functioning body, so 
that, instead of having forty-five judges 
of the Superior Court, each presiding over 
an independent court and each being a 
law unto himself, there should be but one 
homogeneous body with all its component 
parts governed by the same rules and 
practice. A lawyer practicing in Aber- 
deen should feel and actually be equally at 
home in a court in Colville, Pasco, Blaine, 
Ellensburg, Tacoma, Seattle or Spokane. 
There should be but one Superior Court 
of the State, instead of separate courts for 
each county. The object of organization 
is to obtain the maximum of efficiency, a 
desideratum unattainable without organ- 
ization. I am not indulging in aspersion 
when I say that at present, under our lack 
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of organization, many of the judges of the 
Superior Court fall far below their maxi- 
mum efficiency through no fault of their 
own but because of the law. The recent 
congestion in King County could not have 
occurred if we had had an organization 
of the judges of the state with a directing 
head, for there have been at all times 
more than sufficient judges of the Superior 
Court of the State to keep all trial dockets 
up to date. 

Siath. A considerable portion of the 
time of the judges is now taken up with 
the disposition of uncontested matters, 
such as all default cases, uncontested di- 
vorces, practically all probate matters, in- 
sanity inquests, naturalization proceed- 
ings, juvenile hearings, all ex parte appli- 
cations of various kinds, most violations 
of city ordinances and misdemeanors. Is 
there any good reason why all these mat- 
ters should not be disposed of by one 
other than a judge of the court, in order 
that the time of the court may be given 
wholly to contested matters ? 

Seventh. The appellate court is not 
flexible enough. For a time work may be 
light and the judges have sufficient time 
to dispose of all work before them after 
ample deliberations. Then follows a flood 
of work which swamps them. Undisposed- 
of cases accumulate until the work seems 
insuperable. This condition alone begets 
more appeals, for to the slow side in a 
case delay is the one desideratum. No 
help can come to relieve that condition ex- 
cept from an unwilling legislature. Does 
it not seem better that the appellate court, 
at least as to the number of its judges, 
should be so flexible that when its work 
increased more judges could be added by 
some one having that power, and when the 
work fell off, the surplus judges dispensed 
with? 

More might be said, but from this brief 
survey it is manifest that the examination 
of our judicial system with the view of 
improving it is no small task. The im- 
portant thing is that we should be alive 
to the immediate necessity of such im- 
provement, then the task will but whet 
our desire to undertake it. The dissatis- 
faction of observing laymen has become 


so pronounced with the cumbersome and 
inefficient methods in vogue in our courts, 
that if the Bench and Bar do not quickly 
apply themselves to their correction, lay- 
men will take it into their own hands. 
Granting, then, for the sake of this dis- 
cussion, that the features of our system to 
which I have referred are faulty, the ques- 
tion at once arises how these faults may 
be corrected. And my answer, in a word, 
is by the Unified State Court. The idea 
of a Unified State Court, I regret to say, 
is not the child of my thought. My best 
information is that it originated with Pro- 
fessor Roscoe Pound when he was a mem- 
ber of the special committee of the Amer- 
ican Bar Association, to which I have 
already referred. The recommendation of 
a unified state court system appealed to 
me so strongly as a happy solution for so 
many of the existing defects, that I at 
once became and ever since have been an 
enthusiastic champion, and with some 
modifications have worked out its adapta- 
tion to this state. 


The Unified Court Plan 


Briefly, under the plan of the Unified 
State Court, all judicial power of the state 
would be vested in the one great court, 
called by whatever name may please the 
fancy. I should say call it simply “The 
Court of Washington,” a name which 
is simple, dignified and all inclusive. All 
courts now existing in the State would be 
merged into this court. The Court of 
Washington, possessing all judicial power, 
would fall, naturally, into two divisions, 
the trial division and the appellate di- 
vision. There would be but one class of 
judges chosen for this court. The manner 
of selecting these judges is a detail with 
which I am not concerned in this paper. 
Suffice it to say, though, that in my opin- 
ion they should be selected in some man- 
ner radically different from the present 
method. In addition to their present 
functions, judges would be given complete 
control of the practice and procedure of 
the court, instead of that power being 
vested, as now, in the legislature. The 
judges would be an organized body, hav- 
ing stated meetings, presided over by the 
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chief judicial officer of the State, who 
would also be the chief judicial adminis- 
trator, occupying somewhat the same rela- 
tion to the courts of the State which the 
presiding judge does to the several courts 
of his county. It would be the duty of the 
Chief to keep in close touch with the work 
of the courts all over the State and so to 
marshall his corps of judges as to dispose 
of the judicial work of the state promptly, 
whenever and wherever it should arise. 
He would also have the power to deter- 
mine, from time to time, how many judges 
should be assigned to the appellate di- 
vision, increasing or decreasing this num- 
ber as occasion should demand. Being 
acquainted with the personal qualifications 
of the judges, it would be his duty to make 
such changes in assignments, from time to 
time, as would make for greater efficiency. 
If a judge in the appellate division were 
better adapted for trial work, he would 
simply be transferred to the trial division 
and vice versa. While I have never had 
experience on an appellate court, my in- 
formation is that appellate work can be 
done most satisfactorily by groups of three 
judges, hence the appellate division would 
be made up of groups of three, with as 
many groups officiating as necessary to 
keep abreast of the work, each acting sepa- 
rately and independently. Of course, 
questions could be submitted to the entire 
division, sitting en banc, as now. The 
law should not rigidly fix the group at 
three members, but should leave the num- 
ber to constitute a group in the discretion 
of the Chief. It might be found better to 
make the group five. If at any time there 
should chance an unexpected increase in 
the appellate work; the Chief would pro- 
vide for that by setting apart one or more 
additional groups for appellate work, the 
judges constituting such additional groups 
being taken from the regular judges of the 
Court. Then, when normalcy had again 
been reached, one or more groups would 
be dissolved and the judges returned to the 
trial division. Likewise, it would be the 
duty of the Chief to have close super- 
vision of the trial division. He would see 
to it that nowhere in the state would there 
be a serious accumulation of untried cases, 


such as existed in King County recently. 
He would equalize the work of the judges, 
seeing to it that all judges exercised ap- 
proximately the same effort, ‘and thereby 
would be secured the maximum of ef- 
ficiency. The Chief, being thoroughly in- 
formed as to the volume of judicial busi- 
ness in the State, could tell accurately 
when additional judges were needed to do 
the work of the courts. A strong feature 
of the unified court is the rule that the 
work of the judges must be confined to 
contested questions only. It is estimated, 
under the present system, that it requires 
from one-fourth to one-sixth of the time 
of a judge to dispose of uncontested mat- 
ters. This would be saved, for an officer 
would be provided, perhaps at least one 
for each county, to be given any desired 
title, perhaps Commissioner or Master, 
whose duty it would be to hear and dis- 
pose of all uncontested matters. It would 
be provided that the orders or judgments 
of the Commissioner would have the same 
force and effect as those of a judge. Here, 
too, the system is made flexible, for if at 
any moment, in the course of hearing an 
uncontested matter, a contest should arise, 
the whole matter would, ipso facto, be 
transferred for hearing to one of the trial 
judges. Since the duties of the Presiding 
Judge in our cities, under the present re- 
gime, are largely administrative, I should 
favor assigning to the Commissioner prac- 
tically all the work which now falls to the 
presiding judge not already referred to, 
such as drawing and selecting a panel of 
jurors; the setting of all trial and motion 
calendars; the assigning of all cases for 
trial, and the like. It might also be ad- 
visable to permit the Commissioner to 
hear and dispose of such contested mat- 
ters as were submitted to him by stipula- 
tion of the parties, with the provision that 
his decision should not be reviewable by 
a trial judge but should be reviewable only 
by the appellate division. 

Whereas, under our present system, all 
trials in the Superior Court are held at 
the county seat, under the unified system 
this would not be necessary, it being so 
flexible as to permit of a trial in any part 
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of the county deemed most desirable to 
promote justice. 


Simplicity of Appeals 


Appeals to the appellate division would 
require no further formality than a notice 
in writing served upon the adverse party 
and filed with the clerk. And the clerk 
would simply transfer all papers indicated 
as necessary, to the clerk of the appellate 
division to be retained there until final 
decision, whereupon he would return them 
to the clerk of the trial division for per- 
manent lodgment. A review would be re- 
garded merely as one step in a trial, hence 
if a bond had not been required in the 
trial division, one would not be required 
in the appellate division. Nor would the 
record on appeal be the monstrosity which 
it now is in most cases. Many appealed 
questions require little or no examination 
of testimony by the appellate judges, 
therefore only so much of the testimony 
would be taken up as would assist the ap- 
pellate division in reaching a decision ad- 
visedly. 

In order to expedite and reduce the 
cost of appeals, sittings of groups of the 
appellate division would be held in differ- 
ent cities. For example, at Olympia, 
Seattle and Bellingham for the west side 
and at Walla Walla, North Yakima and 
Spokane for the east side. And since 
groups act independently, there could be 
simultaneous sittings in different parts of 
the state. 

While I am on the subject of appeals, 
may I digress for a moment to refer to 
the favorite expedient for affording relief 
for an overburdened appellate court, viz., 
the creation of an additional intermediate 
court of appeals between the trial court 
and the court of appeals. In our own 
state, a few years ago, when the work of 
the Supreme Court became so heavy that 
relief was imperative, the proposal was 
made and seriously considered by the 
legislature, to create such an intermediate 
court of appeals. The proposal was to 
make judgments of the new court final up 
to a certain amount, and above that sum 
appealable to the Supreme Court. Noth- 
ing could be more unscientific and com- 
plex. Such a court, instead of saving time, 


would take and waste more time for liti- 
gants; instead of saving money for them, 
it would mean greater cost of litigation ; 
instead of making for certainty in de- 
cisions, it would add to existing con- 
fusion ; instead of being an authoritative 
court, it would always be looked upon as 
advisory merely. It would be an addi- 
tional member to the obnoxious system of 
courts created according to the amount in 
controversy. Brethren, I wish to stress 
the necessity upon you of decreasing the 
cost of litigation and of speeding up final 
adjudications, if the courts of the State 
shall regain and retain the respect and 
confidence of our people. What TI say. to- 
day may soon be forgotten, for that seems 
to be the fate of proposed reforms, but if 
everything else is forgotten, I trust the 
iniquity of an additional intermediate ap- 
pellate court will be so indelibly impressed 
upon your minds that, should occasion 
arise, you will steadfastly resist such a 
proposed creation. 


Reverting now to the Unified Court, 
since there is but one court in the state, 
it would be impossible for any suitor to be 
put out of it except upon final judgment 
on the merits, since the one court has uni- 
versal jurisdiction of all judicial contro- 
versies arising in the state, regardless of 
their character, the amount involved or 
their place. It is quite true that certain 
actions ought to be tried in certain coun- 
ties and if so, and the action is brought in 
a different county, it would simply be 
transferred ta the proper county. 


A Practical Adaptation 


Let me briefly visualize this system in 
operation in this State. We now have 
nine judges of the Supreme Court, forty- 
five judges of the Superior Court and 
perhaps seventy-five or more justices of 
the peace. With an active, working organ- 
ization of the judges of the state, all under 
the direction of the Chief, this making 
for the maximum of efficiency; with all 
uncontested matters and the work of the 
presiding judge placed elsewhere, and 
with a thoroughly remodeled adjective law 
under control of the judges, which will 
enable them to dispose of matters in a 
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more summary fashion, it is my firm belief 
that, say fifty-five, judges will be sufficient 
to dispose of all the judicial work of the 
state, both trial and appellate. There 
are thirty-nine counties in the state. The 
number of commissioners would have to 
be determined finally by experience, but 
fifty for the state ought to be sufficient. 
The judges would all receive the same 
salary and the Commissioners a compen- 
sation graded according to the amount of 
their work. If because of interest, local 
prejudice, feeling or any other reason, the 
local judge should not try a given case, 
another judge would be called in by the 
Chief. If there is any indication of con- 
gestion in any county, instantly the Chief 
sends in such additional judges as are 
needed to remove the congestion. 


A will is offered for probate and is ad- 
mitted to probate by the Commissioner. 
The estate has progressed before him until 
the final account is called for hearing 
when a contest arises, when he imme- 
diately transfers it to the trial calendar 
unless parties stipulate that the Commis- 
sioner shall decide the contest. An action 
in a remote part of the county in which 
many witnesses must be brought to the 
county seat, would be tried at the nearest 
town. There would be no justices of the 
peace. 
by the Commissioner and all other cases 
by a trial judge at the different towns in 
the county. Violations of city ordinances 
and misdemeanors would also be tried by 
the Commissioner. . 


This, very briefly and imperfectly, de- 
scribes a court system distinguished by 
its extreme flexibility as against the rig- 
idity of the present system. It is also 
plain to be seen, it seems to me, that it 
makes for expedition, for simplicity, for 
efficiency, for the minimum of expense 
and the maximum approach to justice. 
This system will restore confidence in and 
respect for the courts. It will mean 
that everyone will support the courts in- 
stead of frequently reviling them, as is so 
often the case today. I am presupposing, 
of course, that hand in hand with this re- 
modeling of the court system there will 


All default cases would be heard © 


also go a complete overhauling of the ad- 
jective law. I have not actually prepared 
for your consideration such constitutional 
and statutory changes as would be neces- 
sary to carry into effect these proposed 
reforms, because there is not sufficient 
time for this purpose. In all probability, 
there will very soon be a demand for con- 
stitutional revision in this state, and if I 
may be permitted to suggest, why would 
it not be well for this Association to ap- 
point a standing committee charged with 
the duty of preparing a judicial article to 
be submitted to the Constitutional Con- 
vention as the recommendation of this 
body ? 

And now, brethren, in conclusion, may 
I be permitted to assume the role of an 
exhorter. Year by year we members of 
the Bar meet in annual session. We listen 


attentively to the remarks of the various 


speakers, and perhaps think well of some 
of their suggestions. Most members of 
the Bar who attend these meetings are so 
engrossed in their own practice, however, 
that they fail to carry even such sugges- 
tions as they approve beyond the meeting 
and forget the enthusiasm of the moment 
and their resolution to bestir themselves 
for the betterment of the Bar and the 
salvation of the courts. Let me urge that 
we throw aside our complacency and inter- 
est ourselves in these pressing matters of 
reform. You may not agree with the pro- 
posal I have made for remedying existing 
conditions, but you cannot disagree with 
me as to the conditions themselves, for 
they stand a patent menace to existing 
institutions. And something must be done 
to remedy these conditions. If I were 
sordid enough, I might urge action for 
your own personal gain. Can you not 
see how, year by year, little by little, the 
respect and confidence in our judicial 
system is being lessened and how, slowly 
but surely, the business men of the coun- 
try, instead of submitting their disputes 
to the courts, are either settling them or 
submitting them to arbitrators? If this 
continues, how long will your practice 
last? But I shall not appeal to you on 


that ground but rather on the ground of 
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loyalty to our form of government and ad- 
herence to its institutions. I trust that 
the suggestions I have made will find 
sympathetic lodgment with at least some 
of you present, and if so, let us not be 
content with hearing only but let us be 


doers as well. Let us preach this gospel 
everywhere. Let us interest the Press of 
the State. Let us work through all local 
Bar Associations. And with such united 
effort the desired result will not long‘ be 


delayed.—William A. Huneke. 
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